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IN THE SUPiffiKE COURT OF THE STATE OF UTAH
ANN J . SAWYERS,

Plaintiff and
Respondent,
Case No. 14461
vs.
DON M. SAWYERS,
Defendant and
Appellant.

BRIEF OF RESPONDENT

STATEMENT OF THE NATURE OF CASE
This is an appeal by defendant from the judgment and
order of the Third District Court, dated on or about the
8th day of January, 1976 (R. 265), upon respective petitions
of each party to modify the terms of the Decree of Divorce
herein (R. 188-190 and R. 195-202), which Decree of Divorce
was entered on or about the 27th day of November 1972V
(R. 40-42).

It was tried before the Honorable Don V. Tibbs.
DISPOSITION IN LOWER COURT

After the lower court sat all day, received oral and
documentary proof and heard the arguments of counsel, it
modified the Decree of Divorce and subsequent orders of the
court.

Those modifications are:

(1) Upon stipulation,

changed custody of Hairy Ann Sawyers (a daughter of the parties)
from plaintiff to the defendant, with redefined visitation
rights as to all children; (2) Increased support money for
the three children in the care and custody of the plaintiff from
$75.00Digitized
each
toHoward
$100.00
each
per
orBYU.
a total of $300.00;
by the
W. Hunter Law
Library, J.
Reubenmonth,
Clark Law School,
Machine-generated OCR, may contain errors.

(3) Decreased the amount of alimony from $178.00 per month
for house payment to $100.00 per month; and (4) Entered
Judgment in favor of plaintiff and against defendant in the
sum of $578.00 for delinquent support money and alimony and
$750-00 for attorneys fees (R. 260-264).
-RELIEF

SOUGHT ON APPEAL

Defendant seeks to have this court dismiss (likely means
reverse or modify) the judgment and order of the lower court,
dated on or about the 8th day of January, 1976, except to
leave the custody of Mary Ann Sawyers with defendant; and
further to reinstate decree of divorce*
Plaintiff seeks to have the court dismiss the appeal
without modification of the Findings of Fact, Conclusions
of Law, and said judgment and order, and at defendants costs.
STATEMENT OF FACTS
Appellant's brief states the appeal is from the "Order
of the 31st day of October, 1975" (defendant's brief p.l)
That was the date of the hearing and decision of the court.
From the contents of his appeal brief it appears he wishes
this court to "dismiss" the trial courtfs Findings

of

Fact, and the court's Judgment and Order, dated on or about
the 8th day of January, 197&*

His Notice of Appeal states

the appeal is "from the Judgment and Order signed and entered on or about January 7, 1976* in. the above entitled
case."

(R- 265)

The trial of issues upon said petitions to modify the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Decree of Divorce and subsequent orders was stenographically reported.

Defendant did not designate or order a

transcript of the evidence or proceedings. He did not
prepare in narrative form all or any part of the testimony
or proceedings.
Plaintiff disagrees with defendants purported statement of facts in his brief; and points to the Findings of
Fact of the lower court as controlling herein (R* 254-258).
The Decree of Divorce of the parties hereto was upon
stipulation of the parties and their counsel (R* 35-3?)
entered on or about the 2?th day of November, 1972 (R.40-42).
Therein, among other things, defendant agreed to pay
$75*00 per month to plaintiff for support money for each
of their four children, $178.00 per month alimony (which
was the amount of house payment each month).

Therein he

withdrew his answer and consented the matter might be heard
anytime and decree submitted without further notice (R.3537)•

The Findings, among other things, found defendant

is able bodied, gainfully employed and capable of paying
support and alimony.

'

Findings entered on or about the 7th of January 1976,
show at the time of divorce defendants net worth was less
than $14,000; that his net worth increased to at least
$94,600.00 by October 10, 1975-

Included in that was a

4-plex apartment in Salt Lake City, a builing lot in Cedar City,

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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horses, Cadillac and Grand Prix automobiles, existence
of which was stipulated to. Further he is receiving month!y & lt230.0p

with interest at least (Jfo) seven percent '

per annum on unpaid balance of a note worth approximately
$83,000.00. Plaintiff's monthly expenditures over her
income was approximately $500.00 per month (R. 254-258).
ARGUMENT .'•;'
POINT I.
APPELLANT SHOULD BE REQUIRED TO FOLLOW UTAH RULES OF CIVIL
PROCEDURE UPON APPEAL: AND POINT TO RECORD WHICH CLEARLY
SHOWS INEQUITIES, OR ABUSE OF DISCRETION.
Defendant's purported statement of facts are but his

!

hopes of what he wanted the trial court and this courrt to
believe and find as facts. No person familiar with the
rules of appeal would attempt to get this court to consider
his claimed factual situation in June, 1976. The facts
before this court were and are those submitted to the
trial court on the 31st day of October, 1975. This court
should not give credance to his purported statement of
facts, except as they are supported by the trial courts
findings of fact.
The case is similar to the record of an earlier case
before this court, Bagnall-v. Suburbia Land Company, in
which this court in substance observed the appellant there
did not employ or follow the provisions of Rule 75 * Utah Rules
of Civil Procedure,. Appellant in this case has not done
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

so*

He has not designated any part of the record in

support of appellantfs contentions that the lower court
erred.

He merely indulged in self-serving statements of

purported facts and contentions, with an invitation to
this court to perform said procedural obligations*

In

reference to a lack of following the requirements of said
record this court said:
"This court, therefore, under elementary principles
anent appellate review, in this particular case will
presume the findings of the court to have been supported
by admissible, competent, substantial evidence - to
any criticism of which, by any litigants, the court feels
constrained to turn a deafened ear."
Bagnall v. Suburbia Land 0o»% 542;P2d 183 (1975)
POINT II
APPELLATE COURT PRESUMES FINDINGS OF LOWER"COURT ARE SUPPORTED BY COMPETENT, SUBSTANTIAL EVIDENCE, UNLESS APPELLANT
SHOWS FROM THE RECORD THERE ARE SERIOUS INEQUITIES OR
MANIFEST CLEAR ABUSE OF DISCRETION

This court has repeatedly held that it presumes the
findings of the lower court are supported by competent,
substantial evidence. It has held:
"The actions of the trial court are indulged with a presumption of validity, and the burden is upon appellant
to prove such serious inequity as to manifest a clear
abuse of discretion."
Searle v. Searle,•522 P2d 697 (Utah 1974)
similar-Mitchel v. Mitchell 527 P2d 1359 (Utah 1974)
In an earlier Utah case our court said:
n

Due to the equitable nature of such proceedings, the
proper adjudication of which is highly dependent upon

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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personal equations which, the trial court is in an
advantaged position to appraise, he is allowed considerable latitude or discretion and his orders will not be
disturbed unless it appears that there has been a plain
abuse thereof* We cannot say he did so here, but rather
are impressed with the v/isdom in which he handled a
difficult situation."
Johnson v. Johnson 7 U2d 265; 323 P2d 16 (1958)
Said case was quoted with approval and followed in the
recent cases of Mecham v. Mecham (1975) 5 ^ P2d 4-79. In
OfBrien vs. Ivorsen,

filed July 14-, 1976, our court stated:

"As we have often observed, due to the advantaged
position and the prerogatives of the trial court, he should
be allowed a comparatively wide latitude of discretion
in making such a determination."
Defendant makes no reference to the record in this case
to support his assertions as to what he claims the facts
to be. Plaintiff submits the Findings of Fact herein determine what the facts are.

This court is entitled to rely

and according to the above cases, and other similar decisions
of our Supreme Court should hold the Findings of Fact control as to what the facts are herein. Accordingly, plaintiff
does not answer all points in defendant's argument, except
upon those which are too erroneous or disregard the courtfs
orders and judgments. Those answered will hereinafter be
designated the same point as that numbered by defendant.
POINT III
RECORD AND DEFENDANT'S BRIEF SHOW HE HAS NOT OBEYED THE
COURTS ORDERS, AND THAT HE "WILL NOT" DO WHAT ORDERED,UNLESS HE

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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AGREES TO SO DO.
Plaintiff answers the following points as listed in
defendant's brief as follows:
POINT II.

The Decree of Divorce, paragraph 12 provides:

"Plaintiff is ordered to maintain a life insurance
program on his life of not less than $20,000.00, designating the plaintiff as beneficiary of one-half of
of the proceeds and the children as beneficiary of the
other half of the proceeds until the youngest child of
the parties attains her majority. The beneficiary
arrangement in favor of the plaintiff shall be maintained
until remarriage of the plaintiff or until the youngest
child attains 21 years of age, whichever event occurs
sooner. Defendant is ordered to provide plaintiff
with proof that said beneficiary arrangements are in
force and effect." (R.42)
Defendant has never abided by the terms of that order as is
shown by Finding No. 2 (R. 254); although his brief "Point
X" states, defendant feels he should maintain life insurance
and has;-maintained such a policy."

The record shows that

is not true*
The purpose of that paragraph was and is to bridge the
gap for a reasonable time if and when defendant passes on.
Plaintiff has not remarried.
POINT III*

No record to support defendant's position has

been furnished or pointed out by defendant.
By way of explanation the orthodontist attending Bill
Sawyers advised plaintiff the treatment is progressing well;
the original bill was $1100.00. Only $75*00 of same has been
paid, following Judge Sawaya finding defendant guilty of
a contempt and order of the court. (R. 85-87)
POINT IX.

In this point the defendant brief states:

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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"Defendant does not agree to pay plaintiff child support while the minor children are spending summer
vacations with defendant*" (Dft br* p. 4; ....
Yet the judgment and order of the court provides:
"There shaH.be no deduction or addition from or to
child support payments for the time so spent*" (R.262)
POINT XI and XII*

Defendants reference to six weeks was

eliminated from prior orders*

The findings of the court

(par* 11) finds it is to the best interest of the children
for each party to have two weeks -visitation with all of
the children during the summer vacation (R.257)*

The

same av/ard of visitation rights for the two weeks during
vacations is contained in paragraph 11 and 12 of its
order of the 8th of January, 1976*

In part it reads;-

"provided two weeks1 written notice is given (by
defendant) indicating the period during which the
visitation shall be exercised." (R. 262).
In response to that 'award and order the defendantsbrief states:
"The defendant will not agree to write a letter to
notify the children two weeks in advance to indicate
the time he will take them for summer vacation*"
(Dfts br. p.4)
Visitation rights have produced much of the difficulty
between the parties, and have been involved in each of
the orders of the court subsequent to the Decree of Divorce*
The first proceedings subsequent to the decree is in part
shown by the order of the court, dated in November 1973
(R* 65-66)•

The second order upon an order to show cause

came in November 1974-• Therein defendant was found in

-8-
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contempt of the orders of the court, and it approved
further discovery proceedings.

(R. 88-90)•

The events

since the divorce decree have shown he111 visit when he
wants; and convenience of others matter little to him.
POINTS XVII and XVIII.

Judgment was rendered in favor of

the plaintiff and against the defendant in the sums of
$578»00 delinquent alimony and child support payments,
and #750-00 attorneys fees.

(R. 263). In full satisfac-

tion he tendered his cashierfs check of $300.00. Plaintiff and her attorneys did not accept that tender as
payment in full.

It has been or will be applied to the

Judgment for attorneys fees.
Concerning payment of the judgment of #578-00, defendants
brief states, "he is not willing to pay $578.00."
Defendant and appellant has moved the court herein
to be heard.

If said motion is granted, counsel for

plaintiff and respondent will be pleased to participate
in said hearing.
Prom the record and the brief of the defendant, plaintiff submits the conclusion of this appeal should be:
CONCLUSION
The court should deny and dismiss the appeal without
modification of the Findings of Fact, Conclusions of Law
and the Order and Judgment of the court dated the 8th day
of January, 1976; and that plaintiff have her costs.

-9-
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Respectfully submitted this

day of August,

1976.

I hereby certify that I mailed a copy of the foregoing
Respondent's Biief to Mr. Don M. Sawyers, 3226 West 7989
South, West Jordan, Utah 84084- on this /J1976.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

-10-

day of August,

